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Chancery Decision Continues Trend Of Lower Appraisal Prices 

By Gail Weinstein, Warren S. de Wied, Scott B. Luftglass and Randi Lally                                                                    
(April 17, 2019, 5:08 PM EDT) 

In its seminal 2017 DFC Global[1] and Dell[2] decisions, the Delaware Supreme Court held that, 
in an appraisal case following a merger that was negotiated at arm’s-length in a robust sale 
process, the Court of Chancery should rely solely or primarily on the deal price itself to 
determine appraised “fair value.” The practical result of this approach is that there would be no 
benefit from seeking appraisal in this context of an arm’s-length merger. 
 
Since DFC Global and Dell, in certain contexts, the Court of Chancery has sometimes relied 
solely or primarily on the discounted cash flow, or DCF, methodology (rather than a deal price 
or other market-based data) to determine fair value even in cases arguably involving an arm’s-
length merger or where there is relevant market-based data available. However, the court’s 
appraisal results in these cases — whether relying primarily on the merger price or the DCF 
methodology — have tended to be close to or below the merger price. 
 
These results, as would be expected, have had a chilling effect on the filing of appraisal claims. 
The number of appraisal claims filed in Delaware, which had increased steadily from 2009 
through 2016, decreased from a peak of 76 petitions filed in 2016 to only 26 filed in 2018. 
 
Silver Spur Capital Partners v. Trussway Holdings LLC[3] is another case (albeit involving an 
unusual factual context) in which the court determined that the available market-based data 
was not reliable and relied instead on the DCF methodology — and reached a DCF result that in 
fact was close to the valuation suggested by market-based data (in contrast to the court’s DCF 
results in past years which typically exceeded the merger price). 
 
The primary relevance of reliance on the DCF methodology is that the appraisal result is less 
certain. Not only is a DCF result the product of various subjective inputs, but small changes in 
one or more of the inputs can significantly affect the analysis. Accordingly, to the extent that 
the court may rely on the DCF methodology rather than the merger price, there is an incentive 
to file appraisal claims because there is a potential that the appraisal result may be higher 
(possibly significantly higher) than the merger price. 
 
Notably, in cases involving arm’s-length mergers where the court has relied on the merger 
price, the results post-Dell have been sometimes at the merger price, but also sometimes have 
been below (even well below) the merger price. This result has been the product of a new 
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emphasis by the court on the statutory requirement that appraised fair value must exclude any value 
arising from the merger itself (i.e., the value of anticipated merger synergies — which value is by 
definition included in the merger price). Also of note is that, post-Dell, in cases involving arguably arm’s-
length mergers where the court has relied on the DCF methodology, the courts recent results also have 
been close to or below the merger price. 
 
In Trussway, the court relied on the DCF methodology, as it viewed the market-based data from the 
company’s extensive sale process as “too preliminary” to be reliable. Trussway involved an unusual 
factual context. The merger at issue was effected in order to convert the corporation, Trussway Holdings 
Inc., the leading manufacturer of premade steel trusses for the multifamily housing industry, to a limited 
liability company. Thus, there was no merger price, just an exchange of each common share for an LLC 
unit. Although the merger was effected by the 95% stockholder-controller of Trussway, prior to and for a 
time following the conversion merger, Trussway was simultaneously engaged in an extensive sale 
process. 
 
Trussway Holdings had engaged a banker in July 2016 to conduct a sale process for its main asset — its 
wholly-owned subsidiary, “TII.” The banker contacted 76 parties, 27 of whom executed nondisclosure 
agreements and received confidential information presentations. The seven parties that submitted 
expressions of interest by the November 2016 deadline then received further information, including the 
management’s projections. In early December 2016, while the sale process was “ongoing,” Trussway 
effected the merger. Apparently, there were no further efforts made thereafter to sell the company. In 
February 2017, Trussway received one definitive offer, although the offer was withdrawn four days after 
it was made. The banker’s engagement ended in March 2017. 
 
Trussway’s two minority stockholders dissented from the merger and sought appraisal of their shares. 
The Court of Chancery viewed the indications of interest and the offer received in the sale process as 
too “preliminary” to be reliable in determining appraised fair value — because the offer had been 
withdrawn and apparently the sale process was not further pursued after the merger. Therefore, as 
there was no merger price in the merger and only “preliminary” market-based data was available from 
the sale process, the court decided to rely solely on the DCF methodology, while stating that the offer 
price could be “useful only as a very rough reasonableness check” on the court’s DCF result. 
 
However, the court’s DCF result was close to the valuation suggested by the market-based data. The 
valuation range that Trussway’s banker had established for it in connection with the sale process was 
about $200-300 million. The third-party arm’s-length offer that was made and then withdrawn was for 
$170 million — which, one might argue, suggested that the company’s value was equal to or (more 
likely) below $170 million. The court’s DCF result was $180 million — that is, reasonably close to the 
offer price (and much lower than the banker’s valuation). The case thus underscores the diminishing 
incidence — whether the court relies on the merger price or even on a DCF analysis — of appraisal 
results that are significantly above a deal price or other market-based valuation data. 
 
In this case, the appraisal result (which was only slightly higher than the respondent company’s 
proposed result) likely reflected in part the unusual factual context. The challenged merger, although it 
involved a controller, did not involve a cashing-out or other termination of the investment as in the 
typical case of a merger with a third party. In this case, the merger did not effect a sale of the company 
but a change in corporate form — and the minority investors would have retained the same interest in 
the same company, presumably with the same (limited) rights. The result may also reflect the influence 
of market-based data even when the court purports not to rely on it. 
 



 

 

The Parties’ and the Court’s Valuations 
 
The petitioner contended that Trussway’s fair value was $387.82 per share. The respondent company 
contended that it was $225.92 per share. Vice Chancellor Sam Glasscock determined it to be $236.52 
per share — which reflected a value for TII of $183.3 million (and, given that Trussway’s other assets and 
liabilities reflected net liabilities, a value for Trussway of $143.3 million). 
 
Petitioner  
 
The petitioner’s expert relied (a) 60% on a DCF analysis that utilized the projections, with a 1% discount 
applied to the projections to reflect the uncertainties discussed above; (b) 30% on a comparable 
companies analysis; and (c) 10% on a precedent transactions analysis. 
 
Respondent  
 
Trussway’s expert relied (a) 25% on a DCF analysis that utilized the projections and, (b) to reflect the 
uncertainties with respect to the projections discussed above, relied 75% on a DCF analysis that utilized 
projections that “manipulated” the projections to cover only a five-year timeframe. 
 
Court  
 
First, with respect to the petitioner’s approach, the court rejected the 1% discount to the projections as 
arbitrary. “[T]he record … does not demonstrate why this particular adjustment is appropriate,” the 
court wrote. Second, the court rejected the comparable companies analysis because the 16 guideline 
companies were not sufficiently comparable (given Trussway’s “unique” focus on the multifamily 
housing market). Finally, the court rejected the precedent transaction analysis because it included only 
one precedent transaction. 
 
The court decided to conduct two DCF analyses — the first of which utilized the projections and the 
second of which utilized the manipulated projections, with each accorded a 50% weighting. This 
approach largely mirrored the respondent’s approach, but the court increased — to 50% (from 25%) — 
the weighting accorded to the DCF analysis based on the projections. The value of TII under the court’s 
first DCF was $197.8 million, and under the second DCF was $168.8 million, with an average of the two 
(based on the 50-50 weighting) of $183.3 million. (Adding this value to Trussway’s other stipulated 
assets and liabilities resulted in a value for Trussway of $143.3 million.) 
 
Notable Factors Relating to the Court’s DCF Analysis 
 
Projections Time Period 
 
The decision indicates that a long time frame for projections, while potentially justifiable for a cyclical 
business, may nonetheless provoke judicial skepticism. In its DCF analysis, the court relied 50% on a DCF 
that utilized the management projections (which were nine-year projections) and, due to the 
considerable uncertainties inherent in those projections given the lengthy period covered, relied 50% on 
an alternate DCF that utilized projections that were derived from a “manipulation” of the management 
projections to reduce the time period covered to five years. The court acknowledged that long-term 
projections are appropriate to smooth out distortions when a company operates in a cyclical industry (as 
Trussway did), and concluded that the management projections indeed constituted the “best estimate” 
of the company’s future performance. However, at the same time, the court expressed strong 



 

 

skepticism about predictions of corporate performance nine years out and rejected sole reliance on the 
management projections in its DCF analysis. 
 
Additional skepticism about the projections. Notably, the court’s skepticism about the lengthy time 
period covered apparently was augmented by other factors — i.e., the inclusion in the projections of 
significant “strategic initiatives” the implementation of which had not yet commenced; and the facts 
that management had prepared the projections in part for the sale process, that the projections were 
more optimistic than the management’s prior internal projections, and that the projections had been 
downgraded during the sale process because the company’s performance was not matching what had 
been anticipated. 
 
Strategic Initiatives Not Yet Commenced 
 
The court viewed “strategic initiatives” that the company had planned and budgeted, but had not yet 
commenced, as part of the company’s premerger “operative reality” that would be included in 
appraised fair value. The initiatives, which accounted for 43% of earnings before interest, tax, 
depreciation and amortization at the end of the projections period, were within the company’s 
“unilateral control,” the court stated. The court distinguished an acquisition whose closing is “far off” — 
which would not be part of a company’s premerger operative reality (apparently because the acquisition 
would not be in the company’s unilateral control). 
 
Practice Points 
 
As discussed, there is now a greater risk than in the past of appraisal results being close to or below 
(even significantly below) the merger price — particularly in cases in which the court relies on the 
merger price but even in cases where the court relies on the DCF methodology. 

• A petitioner may argue that the court should consider planned “strategic initiatives” to be part 
of the company’s premerger “operative reality” even if the initiatives have not yet 
commenced. Note that in previous cases the court has stated that an acquisition that “is far 
from being completed” is not part of the premerger operative reality. In Trussway, the court 
distinguished the company’s strategic initiatives (involving building a plant and expanding into 
new product, segment and geographic markets) on the basis that the initiatives had been 
“planned and budgeted” and were within the company’s “unilateral control.” 

• A company should be mindful that a lengthy time frame on projections can provoke judicial 
skepticism. In Trussway, the court rejected the approach of an “arbitrary” 1% discount to the 
projections to reflect the inherent uncertainties. The court preferred instead the approach of 
utilizing a blend of management’s long-term (nine-year) projections and alternate shorter-term 
projections. The court may have been far less skeptical of the projections if they had not 
included strategic initiatives that had not yet been commenced, had not been prepared in 
connection with the sale process, and had not already been downgraded due to the company’s 
actual performance. 
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